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Legislative and Regulatory Department
Pension Benefit Guaranty Corporation
1200 K Street, N.W.

Washington, DC 20005-4026

Re:  Disclosure of Plan Termination Information Proposed Regulation
Regulatory Information Number (RIN 1212-AB14)

Ladies and Gentlemen:

On behalf of the more than 10 million working men and women of the AFL-CIO, we
offer our comments on the proposed regulation regarding the disclosure of plan termination
information, issued by the PBGC on December 5, 2007 (72 Fed. Reg. 68542).

The proposed regulation implements Section 506 of the Pension Protection Act of 2006,
Pub. L. 109-280 (PPA), which amended Sections 4041 and 4042 of the Employee Retirement
Income Security Act of 1974 (ERISA).! The new statutory provisions require the disclosure of
certain information when a plan administrator initiates the distress termination of a pension plan
or when PBGC seeks to terminate a plan.

Generally, the proposed regulations are appropriate and include reasonable requirements
with respect to the content and timing of any written information request and the procedure
PBGC will follow upon its receipt of a request for the administrative record. In addition, we
support PBGC’s interpretation of the scope of the information to disclose when a distress
termination is sought. As we explain below, however, we do have some concerns about the
proposed regulations and suggested changes for PBGC to include in the final regulations.

Non-Exclusivity of New Disclosure Obligation

PPA’s addition of Sections 4041(c)(2)(D) and 4042(c)(3) does not alter any disclosure
obligations that might arise under other federal statutes or rules, such as the National Labor

1 Unless otherwise indicated, all statutory references are to sections of ERISA.



Relations Act, the Bankruptcy Code or the Federal Rules of Civil Procedure. The final
regulation should explicitly recognize that limitation.

In the case of a collectively bargained plan, Section 4041(a)(3) prevents a distress
termination if it would violate the terms of an existing collective bargaining agreement.2 Thus, if
an employer wants to terminate a plan, it must obtain the union’s consent to the termination or
reject the collective bargaining agreement if it is in reorganization under Chapter 11 of the
Bankruptcy Code. In either case, the employer has an obligation to provide information to the
union under Section 8(a)(5) of the National Labor Relations Act (NLRA) or Section 1113 of the
Bankruptcy Code. The addition of new Section 4041(c)(2)(D) does not impact these existing
rights and obligations. Moreover, if the employer files a petition to reject the collective
bargaining agreement, or a motion to approve the distress termination, in the bankruptcy court,
the union may object and the Federal Rules of Civil Procedure, including their discovery
provisions, will apply to the proceeding.

Under Section 4042, if no agreement is reached with the plan sponsor or plan
administrator, the PBGC may begin a proceeding in the appropriate district court. In that event,
the union may seek to intervene and be entitled to discovery under the Federal Rules of Civil
Procedure. See, e.g. PBGC v. Slater Steels Corp., 220 F.R.D. 339 (N.D. Ind. 2004) and PBGC v.
Republic Technologies International, LL.C, 211 F.R.D. 307 (N.D. Ohio 2002).

Whether the disclosure obligation arises under the NLRA, the Bankruptcy Code or the
Federal Rules of Civil Procedure, the determination of what information must be given and when
it must be given should be based on the applicable law governing the particular proceeding, not
the new disclosure provisions of ERISA. These new provisions supplement, not displace, a
collective bargaining representative’s right to request, or an employer’s or PBGC’s obligation to
provide, information regarding a plan termination from either the employer or the PBGC.

Confidentiality Limitation

Section 4041(c)(2)(D)(ii)(I) permits a court to limit the disclosure of confidential
information “... to any authorized representative of the participants and beneficiaries that agrees
to ensure the confidentiality of such information.” Section 4042(c)(3)(C)(ii) includes similar
language. The proposed regulation follows the statutory language although they do make clear it
is the plan sponsor or plan administrator—the party asserting that information is confidential—
that must seek the court order.

We suggest the final regulation recognize that a confidentiality agreement, voluntarily
entered into by the appropriate parties,’ can be a substitute for a court order. Including this

2 29 CFR §4041.7 sets forth the procedure for challenging a plan termination pursuant to Section

4041(a)(3).
3 In the case of a distress termination, the parties would be the plan administrator and the authorized
representative. For a PBGC-initiated termination, the plan sponsor might also be an appropriate party.



alternative would provide a less costly and more expeditious method of protecting any
confidential information.

Reasonable Fees

Sections 4041(c)(2)(D)(iii)(I) and 4042(c)(3)(D)(ii) each permit a plan administrator or
plan sponsor to charge a reasonable fee for information provided in other than electronic form.
In the preamble to the proposed regulation, PBGC states that:

... the provisions on fees do not give PBGC authority to prescribe what
constitutes a reasonable fee. PBGC does not believe it can prescribe such
fees in the absence of specific statutory authorization.

72 Fed.Reg. at 68543.

The absence of any guidance whatsoever from PBGC on reasonable fees is troubling as it
could delay the provision and receipt of information through unnecessary disputes about charges.
While we hope most information can be provided in electronic form without any charge, we
recognize that may not always be the case.*

We suggest that PBGC provide, at a minimum, some direction to plan administrators and
plan sponsors with respect to what constitutes a reasonable fee by looking to similar disclosure
obligations: the plan administrator’s obligation under Section 104(b)(4) and PBGC’s obligation
under the Freedom of Information Act (FOIA).

Section 104(b)(4) allows a plan administrator who responds to a participant’s written
request for certain documents to “... make a reasonable charge” for providing copies.” The
regulations under that section (29 CFR § 2520.104b-30(b)), in turn, provide a charge is
reasonable:

... if it is equal to the actual cost per page to the plan for the least expensive
means of acceptable reproduction, but in no event may such charge exceed
25 cents per page.”

4 For example, the Distress Termination Filing Instructions indicate that the required Forms 600 and

601 are not filed electronically. These forms and the accompanying documents are part of the information
that must be provided under section 4041.51(b)(1) of the proposed regulation,

5 The documents listed in the section include “... the latest annual report, any terminal report, the
bargaining agreement, trust agreement ... or other instruments under which the plan is established or
operated.” In addition, we acknowledge that Section 104(b)(4), unlike Section 506 of PPA, explicitly

provides that “[t]he Secretary may by regulation prescribe the maximum amount which will constitute a
reasonable charge ....”



PBGC sets charges for providing copies in response to FOIA requests. Under its FOIA
regulations (29 CFR §4901.31) and online FOIA Guide, the generally applicable schedule is no
charge for the first 100 pages and fifteen cents (15¢) thereafter.

The modest copying charges included in existing regulations should be considered by
plan administrators and plan sponsors as they determine what fees to charge for information
provided under Sections 4041(c)(2)(D)(iii)(II) and 4042(c)(3)(D)(ii). PBGC should, at a
minimum, suggest that plan administrators and plan sponsors do so.

We hope our comments are helpful and should there be any questions about them, please
do not hesitate to contact me at (202) 637-3907.

ea M. Lee
Policy Director
Government Affairs Department



